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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 65 of  2017 (I) 

       1. Sri Rajorshi Sopun Borgohain, 
 Son of Sri Dhrubajyoti Borgohain, 
 R/O. Vill. Khaund Chok, 
 P.S. Jakhalabondha, 
 Dist. Nagaon, Assam...............Claimant. 
 
   -Versus- 
     
       1. Sri Palash Pallav Tamuli,  

Son of Hari Nath Tamuli, 
 R/O. Vill. Baidyatup, 
 P.S. Nagaon Sadar 
 Dist. Nagaon, Assam, 

(Owner of the vehicle No. AS-25A/4129(Maruti zen) 
 
2.Pranjal Dewri,  
Son of Jatin Ch. Dewri, 
Vill. Lawkhowa Road, Chandanpur Path, 
P.S. Nagaon Sadar 
Dist. Nagaon, Assam 
(Driver of the vehicle No. AS-25A/4129(Maruti zen) 
 
3. New India Assurance Co. Ltd. 
Nagaon Branch,  
P.O. & P.S. Nagaon, 
Dist. Nagaon, Assam, 
(Insurer of the vehicle No. AS-25A/4129(Maruti zen) 
 
4.Maruti Insurance Broking Pvt. Ltd. Tie Up with 
The New India Assurance Co. Ltd., Tezpur Branch, 
(Insurer of the vehicle No. AS-12N/6007(Maruti Swift Dzire) 
.................Opposite parties.  

 
ADVOCATES APPEARED 

For the claimant   :-Sri Gajen Saikia, Advocate. 

For the O.P. No.1   :-struck off. 

For the O.P. No. 2  :-Sri P. Hazarika, Advocate.  

For the O.P. NO. 3 & 4 :-Sri R. Pandit, Advocate. 
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Date of Argument   :-03-09-2019 

Date of Judgment   :-07-09-2019 

   

   J U D G M E N T 

 This is an application u/s- 166 of M.V. Act, 1988 filed by the claimant Sri 

Rajorshi Sopun Borgohain praying for grant of compensation on account of 

injuries sustained by him in a motor vehicle accident. 

1.     The brief fact of the case is that on 17-03-2017 while the claimant along 

with his friend Pranjit Khaund were proceeding towards Jakhalabondha from 

Guwahati  by driving his Maruti Swift Dzire car bearing No.AS-12N/6007 and 

when they reached at Silchang Over bridge at about 12-45 a.m. midnight( i.e. on 

18-03-2017) at that moment one Maruti Zen car bearing No. AS-25A/4129 

coming from same direction in a rash and negligent manner and dashed against 

his car  from backside, as a result the claimant could not control his car and the 

same is turned turtle on the road and the claimant and his friend sustained 

grievous injuries and became senseless on the spot. Immediately after the 

accident, the claimant and his friend were rushed to Nelie State Dispensary in a 

critical condition where after observing the serious nature of injury, the Medical 

Officers referred the claimant to GMCH, Guwahati and again he was referred to 

GNRC Hospital, Dispur for better treatment and the claimant was treated there as 

an indoor patient. He was admitted in the ICU for one month and then shifted to 

Cabin and after that major operation were done on his spine. The claimant had 

also undergone treatment at NEIGRHMS at Shillong as an indoor patient. Due to 

the serious fracture injury on his spinal cord, half body of the claimant i.e. from 

chest to toe got paralysis and at present the claimant is lying on bed and cannot 

move anywhere.  As per report of expert there is no chance to recover in near 

future. About Rs.18,00,000/- ( Rupees eighteen lakhs) have been spent for the 

treatment of the claimant.   

2. After the accident, one case was registered vide Jagiroad P.S. case               

122/17 u/s- 279/338/427 IPC.  At the relevant time of accident, both the vehicles 

were duly insured with New India Assurance Co. Ltd. 

3. Against the claim petition, O.P. No.2 i.e. driver of the vehicle bearing No. 

AS-25A/4129(Maruti Zen) has submitted written statement and it is admitted that 

he was driving the vehicle at the relevant time of accident. But it is alleged that 
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there is no cause of action for filing the claim case against the O.P. No. 2 as he 

was duly employed by the registered owner of the vehicle bearing No.AS-

25A/4129 at the time of accident who had a valid D/L. So, if any award is 

granted to the claimant, it is the duty of the registered owner to satisfy the said 

award as per law. As the relation between O.P. NO. 1 and 2 are master and 

servant, the O.P. NO. 1 is vicariously liable for any compensation against the O.P. 

No. 2. It is further stated that the Maruti Zen vehicle bearing No. AS-25A/4129 

was duly insured with New India Assurance Co. Ltd. at the relevant time of 

accident.  Hence, if any liability arises that will be borne by the insurer of the said 

vehicle and prayed to exonerate O.P. No.2 from the liability of paying any 

compensation to the claimant.  

4. O.P. No. 3 New India Assurance Co. Ltd. i.e. insurer of the vehicle bearing 

No.AS-25A/4129(Maruti Zen) has submitted written statement wherein it is 

stated that the accident was not taken place due  to rash and negligent driving 

by the driver of the vehicle bearing No.AS-25A/4129 (Maruti zen) but for the 

negligent driving of the claimant  as both of them were also proceeding towards  

Jakhalabondha in a Maruti Swift Dzire car bearing No AS-12N/6007 in a very 

negligent manner with sudden break between the middle of the road. The O.P. 

No. 2 the driver of the Zen car was driving very carefully, cautiously and in a very 

limited speed on the relevant date and time of accident. It is admitted that the 

vehicle Maruti Zen involved in the alleged accident was duly insured with O.P.No. 

3 at the relevant time of the alleged accident.  But it is alleged that the said 

vehicle was not plied by complying with all terms and conditions of the insurance 

policy and prayed to dismiss the claim petition.  

5.  On the pleadings aforesaid, following issues were framed-  

1. Whether the accident took place on 18-03-2017 at about 12-45 A.M. 

due to rash and negligent driving by the driver of the Vehicle No. AS-

25A/4129 (Maruti Zen) and AS-12N/6007 ( Maruti Swift Dzire) and 

whether the claimant Rajorshi Sopun Borgohain has sustained injuries 

due to the alleged accident ? 

2. Whether the claimant is/are entitled to get any compensation, as 

prayed for, and if so, from whom and to what extent ?  

6. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 
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                        Issue No. 1 

7. The claimant/injured was examined in the case as CW-1 , who  deposed 

in his evidence that on the date of accident i.e. on 18-03-2017 he along with his 

friend Pranjal Khaund while travelling from Guwahati to Jakhalabondha in his 

Swift Dzire vehicle bearing No.AS-12N/6007, they met with an accident near 

Silchang when another vehicle bearing No. AS-25A/4129 (Zen car) coming in a 

rash and negligent manner hit their vehicle from backside causing grievous 

injuries to his person.  

8. CW-1 has exhibited the following documents- 

Ext. 1 accident information report (Form 54). 

Ext. 2(1) to 2(5) are documents relating to criminal case.  

Ext. 3 disability certificate.  

Ext. 4(1)  to 22 are medical documents/cash memo/bills etc. 

M. Ext. 1 to 27 X-ray plate/MRI etc. 

9. As the claimant/injured was lying on bed he could not move properly as 

such he failed to appear before the Court to face cross-examination. On prayer of 

the claimant/injured for recording evidence of the claimant was allowed on 

commission   and  learned counsel Sri A.K. Paul, was  appointed as commissioner 

and accordingly he went to the house of the claimant/injured for conducting 

commission. Thereafter Learned Counsel recorded the evidence of the 

claimant/injured on commission.  

10. In his cross-examination CW-1 has replied that he met with an accident 

on 17-03-2017 at Neili under Morigaon District.  The accident took place at about 

12-00/13-30 midnight. He was coming to his house from Guwahati. There was 

slight rain at that time. One car bearing No. AS-25A/4129 hit the vehicle bearing 

No. AS-12N/6007 which he was occupying from their backside. It was Maruti 

Swift Dzire vehicle. He was driving the vehicle bearing No. AS-12N/6007. He was 

treated as an indoor patient at GNRC from 18-03-2017 to 22-04-2017. Thereafter 

his family members shifted him to NEIGRIHMS at Shillong wherein he was 

treated as an indoor patient.  

11. CW-2 is Dhruba Jyoti Borgohain who is the father of the claimant/injured, 

who deposed in his evidence that on the date of accident his son along with his 

friend  Pranjit Khaund while proceeding towards Jakhalabondha from Guwahati 

by driving his Swift Dzire vehicle bearing No. AS-12N/6007 and when they 
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reached at Silchang they met with an accident, when a Maruti Zen car bearing 

No. AS-25A/4129 dashed against the vehicle of his son. As a result his son and 

his friend Pranjit Khaund sustained grievous injuries on their person.  

12. In his cross-examination CW-2 has replied that he was not present when 

the accident took place. He was informed by police of Nellie Out Post regarding 

accident of his son. The time was around 1-00 a.m. ( at night). On receipt of the 

information regarding accident at about 3-00 a.m. they went to GMCH, Guwahati 

and found that the injured Rajorshi Sopun Borgohain was at the GMCH, 

Guwahati taking treatment. His son took treatment at GNRC, Hospital, Guwahati 

as an indoor patient. 

13. Ext. 1 is the accident information report which reveals that an accident 

occurred on 18-03-2017 at about 12-45 A.M. at Silchang over NH-37 and 

Rajorshi Sopun Borgohain has sustained injures due to the alleged accident. The 

vehicle bearing No. AS-25A/4129 (Maruti Zen) was shown to be the offending 

vehicle. Ext. 2 is the ejahar lodged by one Hem Prabha Borgohain alleging 

involvement of the vehicle bearing No. AS-25A/4129 (Maruti Zen) causing injury 

to her son Rajorshri Sopon Borgohain due to rash and negligent driving by the 

driver of the said vehicle. On the basis ejahar, one case was registered vide 

Jagiroad P.S. case No. 122/17 u/- 279/338/427 IPC. Ext. 2(2) is the seizure list of 

seizing the vehicle bearing No. AS-12N/6007 (Swift Dzire) and seizing the vehicle 

bearing No.AS-25A/4129 (Maruti Zen) and its documents. Ext. 2(4) is the charge 

sheet  submitted against the driver of the vehicle bearing No.AS-25A/4129(Maruti 

Zen) Pranjal Dewri u/s- 279/338/427IPC. Ext. 2(5) is the MVI report of Maruti 

Zen vehicle bearing No.AS-25A/4129 which has following damages- front bumper 

and radiator and the MVI report of the other vehicle AS-12N/6007 (Swift Dzire) 

was having  damages as follows- 

 Front bumper, bonnet, front wind shield glass, front left hand side wheel 

and fender, all doors, radiator, rear wield shield glass and dickey, rear right hand 

side light and front left hand side light.  

14.    To determine the negligence, I am being guided by the judgment reported 

in 2009 ACJ 287, National Insurance Company Limited Vs. Pushpa Rana wherein  

it was held that in case the petitioner files the certified copy of the criminal 

record or the criminal record showing the completion of the investigation by the 

police or the issuance of charge sheet under section 279/304 A IPC or the 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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certified copy of the FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents are sufficient proof 

to reach to the conclusion that the driver was negligent. 

15. In the case of Ranu Bala Paul & Ors. v. Bani Chakraborty & 

Ors.  reported in 1999 ACJ 634, it was observed as under:  

"In deciding a matter tribunal should bear in mind the caution struck by 

the Apex Court that a claim before the Motor Accidents Claims Tribunal is neither 

a criminal case nor a civil case. In a criminal case in order to have conviction, the 

matter is to be proved beyond reasonable doubt and in a civil case the matter is 

to be decided on the basis of preponderance of evidence, but in a claim before 

the Motor Accidents Claims Tribunal the standard of proof is much below than 

what is required in a criminal case as well as in a civil case. No doubt before the 

tribunal there must be some material on the basis of which the tribunal can 

arrive or decide things necessary to be decided for awarding compensation. But 

the tribunal is not expected to take or to adopt the nicety of a civil or of a 

criminal case. After all, it is a summary inquiry and this is a legislation for the 

welfare of the society" 

16.     In   Bimla   Devi   and   ors.   Vs.   Himachal   Road   Transport 

Corporation and Ors (2009) 13 SC 530, Supreme Court held that  

" In a situation of this nature, the Tribunal has rightly taken a holistic view of the 

matter. It was necessary to be borne in mind that strict proof of an accident 

caused by a particular bus in a particular manner may not be possible to  be 

done by the claimants. The claimants were merely   to   establish   their   case   

on   the touchstone   of   preponderance   of   probability. The   standard   of   

proof   beyond   reasonable doubt could not have been applied." 

17. In view of the evidence of CW-1 as well as documents relating to criminal 

case , it can be said that the  claimant is able to prove that he has sustained 

injuries due to rash and negligent driving by the driver of the offending vehicle 

https://indiankanoon.org/doc/1997644/
https://indiankanoon.org/doc/1997644/
https://indiankanoon.org/doc/1997644/
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bearing No. AS-25A/4129(Maruti Zen) . Hence, issue No. 1 is decided in favour of 

the claimant. 

                Issue No. 2 

18. It is an admitted fact that the offending vehicle bearing No.AS-

25A/4129(Maruti Zen) was duly insured with New India Assurance Co. Ltd. vide 

policy No. 53110131160200002259 valid upto 19-08-2017. The accident occurred 

on 18-03-2017. It transpires that the accident occurred during the subsistence of 

the policy of the offending vehicle. So, O.P.No.3 i.e. New India Assurance Co. Ltd 

is liable to pay compensation to the claimant. 

19. According to the claimant, immediately after the accident he was taken to 

Nelie State Dispensary and thereafter he took treatment at GNRC Hospital, 

Guwahati as an indoor patient. He also took treatment at NEIGRIHMS, Shillong. 

Ext. 2(3)  is the medical examination report of the claimant which shows that the 

claimant has attended Nelie State Dispensary on the date of accident i.e. on 18-

03-2017. On examination doctor found the claimant semi consciousness, looks 

like head injuries which was grievous in nature, caused by blunt object. Ext. 5(1) 

is the discharge summary which reveals that the claimant was admitted to GNRC, 

Hospital, Guwahati on 18-03-2017 and discharged on 22-04-2017. On 

examination doctor found -1) Traumatic D6, D7,D8 fracture with paraplegia (2) 

Blunt trauma chest with multiple rib fracture and (3) left scapula fracture. From 

the medical documents available in the record it reveals that the claimant 

sustained grievous injuries i.e. fracture injury on his person due to the alleged 

accident.  

20. The claimant has submitted disability certificate vide Ext. 3 which shows 

that he was examined by the District Medical Board, Nagaon on 02-05-2019 and 

on examination they assessed the disability of the claimant as 80%.  

21. To prove disability of the claimant one witness was examined. 

22. CW-3 Dr. Bikash Ranjan Gogoi, who deposed in his evidence that on 05-

06-2018 the Medical Board has been constituted in the office of the Joint Director 

of Health Services, Nagaon consisting of 5 members namely Dr. Atul Chandra 

Patar , Chairman, Dr. Ranjan Goswami, Dr. Daisy Rajbonshi, Dr. Mridul Nath and 

himself. On receipt of an application from Dhrubajyoti Borgohain , father of the 

claimant/injured Rajashri Sapun Borgohain addressed to Joint Director of Health 

Services, Nagaon to assess disability of  his injured son, on 5-6-2018 the Board 
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examined the patient. After physical examination as well as having seen the 

medical documents produced by the injured/claimant they have assessed 80% 

permanent disability of the injured Rajashri Sapun Borgohain having paralysis of 

both lower limbs i.e. paraplegia.  

23. Another Doctor was examined in this case to prove the injury of the 

claimant. 

24. CW-4 is Dr. Manjurul Haque, who is working as a resident doctor at 

GNRC, Dispur. He deposed in his evidence that on 18-03-2017 one patient 

Rajarshri Sapun Borgohain was brought to their hospital and he was brought to 

emergency department and he was examined by him (PW-4). On examination he 

found the patient was conscious oriented but he was unable to   move. His both 

lower limbs and sensation was absent below chest level. C.T. scan was done and 

found multiple fracture. MRI vertibra was done and it reveals fracture of right 

lamena of C6 and C7 vertibra. Chest X-ray shows fracture of left scapula. After 

examination he was admitted in the ICU and operated on 07-04-2017 and 

underwent surgery of D6,D7 and D8 laminectomy with D5 to D9 transpedicular 

screw and rod fixation under general anaesthesia . The patient was treated as an 

indoor patient at GNRC, Dispur for one month 5 days.  

25. CW-3 has clearly stated that paraplegia indicates paralysis of both  lower 

limbs due to fracture of D6,D7, D8 due to trauma.  

26. Learned Counsel for the Insurance Company has argued that the 

injured/claimant was not having a valid D/L at the relevant time of accident 

though he was driving a vehicle bearing No. AS-12N/6007 as such Insurance 

Company is not liable to pay any compensation. 

27. In support of the fact one witness was examined. 

28. DW-1 is Pulak Narayan Goswami, who deposed in his evidence that at the 

time of accident, the claimant was driving his vehicle bearing No.AS-12N/6007 

(Swift Dzire) which belongs to the claimant but the claimant has not claimed 

compensation from the insurer of his vehicle. The investigator of their company 

investigated MAC case No. 65/17(I). Girindra Prasad Borah was the investigator 

who has submitted his report wherein it is mentioned that the claimant was not 

having D/L at the time of accident.  

29. In his cross-examination DW-1 has replied that after the accident the 

claimant was bed ridden and the vehicle in which he was travelling has been 



 
 

Page 9 of 16 
 

completely damaged. On being asked the claimant has disclosed that he had a 

valid D/L but at the time of accident somehow D/L was lost.   

30. On the other hand, Learned Counsel for the claimant has argued that the 

claimant could not produce his D/L during trial. He has stated in the claim 

petition that he procured D/L from DTO, Sonitpur and in the said accident he lost 

his sense and he was hospitalized for more than 8 months. Thereafter although 

he returned he was completely bed ridden and not in position to move till date. 

In the said accident the vehicle has also been completely damaged and it was 

lying at police station for time. Under such distress condition without any 

reference it is practically impossible for him to collect a copy from the DTO office 

concern by sending someone else. Because of the fact that the claimant could 

not produce his D/L it cannot be presumed that he was in rash and negligent 

driving his own vehicle in absence of any evidence on record. 

31. In support of his submission Learned Counsel cited one case law- 

 (i) AIR 2003 SC 4161 ( Jitendra Kumar Vs. Oriental Insurance Company). 

32. From the evidence of DW-1 it also appears that the driver of the 

offending vehicle bearing No. AS-25A/4129 Pranjal Deuri possessed valid D/L at 

the time of accident. The said vehicle has also upto date vehicular documents. 

The DW-1 though stated that as per their Investigator’s report the 

claimant/injured was not having D/L at the time of accident. But subsequently 

during cross-examination the witness stated that the claimant has disclosed that 

he has a valid D/L at the time of accident but somehow it was lost at the time of 

accident. No any witness was brought by the Insurance company to prove the 

fact that the claimant was driving the vehicle bearing No. AS-12N/6007 without 

valid D/L at the relevant time of accident. Though it was alleged that the 

claimant had not been possessing valid D/L at the time of accident but the fact 

was not proved by adducing any evidence or producing any document. Under 

such circumstances, it cannot be said that the claimant/injured was driving the 

vehicle without any valid D/L. Hence, the  Insurance Company is liable to pay 

compensation to the claimant.  

33. Learned Counsel for the claimant has further argued before me that the 

claimant has submitted genuine medical paper and documents as to his 

treatment and injuries suffered in the accident. Doctor of GNRC, Hospital, 

Guwahati as well as doctor of Medical Board who issued the disability  certificate 
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was also examined as witness and injuries as well as disability  have been duly 

proved in the claim case. It is further submitted that he contacted Indian Spinal 

Injury Centre, New Delhi for further better treatment for spinal injury and the 

said institute had given an assessment of an expenditure of Rs. 8,56,000/- for 

required operation. His future expenditure of treatment is assessed at Rs. 

8,56,000/- only which the claimant has also be entitled to.   

34. In support of his submission Learned Counsel placed reliance on a case 

law- 

 Rekha Jain Vs. National Insurance Co. Ltd. reported in 2013(8) SCC 389. 

35. To substantiate the fact that claimant has required future expenditure of 

treatment two documents have been exhibited i.e. Ext. 13(73) and Ext. 18. In 

Ext. 13(73) nothing has been written that any further operation on the spine of 

the claimant is required. Ext. 18 is the Estimated Bill of Rs. 8,56,250/-. It appears 

that the claimant was not examined by Indian Spinal Injuries Centre, New Delhi 

and there was no recommendation to require further operation. It is not 

mentioned in the discharge certificate of GNRC Hospital Guwahati or NEIGRIHMS 

that the claimant has need of further operation of his spinal cord. Under such 

circumstances, the Estimated Bill of Rs. 8,56,250/- cannot be considered at this 

stage.  

36. The disability certificate Ext. 3 shows that there was 80 % permanent 

disability  having paralysis of both lower limbs i.e. paraplegia. 

37 The Supreme Court in the case reported as Raj Kumar vs. Ajay Kumar 

& Ors., (2011) 1 SCC 343, laid down detailed principle of assessment for 

future earning capacity (functional disability) resulting in permanent disability, 

drawing distinction between functional disability on one hand and physical 

disability on the other. The observations in (para 10 to 14 of) the judgment in 

case of Raj Kumar (supra) are instructive and may be taken note of. The same 

read as under:- 

"  Where the claimant suffers a permanent disability as a result of injuries, the 

assessment of compensation under the head of loss of future earnings, would 

depend upon the effect and impact of such permanent disability on his earning 

https://indiankanoon.org/doc/153578069/
https://indiankanoon.org/doc/153578069/
https://indiankanoon.org/doc/153578069/
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capacity. The Tribunal should not mechanically apply the percentage of 

permanent disability as the percentage of economic loss or loss of earning 

capacity. In most of the cases, the percentage of economic loss, that is, 

percentage of loss of earning capacity, arising from a permanent disability will be 

different from the percentage of permanent disability. Some Tribunals wrongly 

assume that in all cases, a particular extent (percentage) of permanent disability 

would result in a corresponding loss of earning capacity, and consequently, if the 

evidence produced show 45% as the permanent disability, will hold that there is 

45% loss of future earning capacity. In most of the cases, equating the extent 

(percentage) of loss of earning capacity to the extent (percentage) of permanent 

disability will result in award of either too low or too high a compensation. 

38.  What requires to be assessed by the Tribunal is the effect of the 

permanently disability on the earning capacity of the injured; and after assessing 

the loss of earning capacity in terms of a percentage of the income, it has to be 

quantified in terms of money, to arrive at the future loss of earnings (by applying 

the standard multiplier method used to determine loss of dependency). We may 

however note that in some cases, on appreciation of evidence and assessment, 

the Tribunal may find that percentage of loss of earning capacity as a result of 

the permanent disability, is approximately the same as the percentage of 

permanent disability in which case, of course, the Tribunal will adopt the said 

percentage for determination of compensation (see for example, the decisions of 

this court in Arvind Kumar Mishra v. New India Assurance Co.Ltd.- 

2010(10) Scale 298 and Yadava Kumar v. D.M., National Insurance Co. 

Ltd. -2010 (8) Scale 567. 

39.  Therefore, the Tribunal has to first decide whether there is any 

permanent disability and, if so, the extent of such permanent disability. This 

means that the tribunal should consider and decide with reference to the 

evidence: 

(i) whether the disablement is permanent or temporary; 

(ii) if the disablement is permanent, whether it is permanent total disablement or 

permanent partial disablement, 

https://indiankanoon.org/doc/1907288/
https://indiankanoon.org/doc/1280857/
https://indiankanoon.org/doc/1280857/
https://indiankanoon.org/doc/1280857/


 
 

Page 12 of 16 
 

(iii) if the disablement percentage is expressed with reference to any specific 

limb, then the effect of such disablement of the limb on the functioning of the 

entire body, that is, the permanent disability suffered by the person. 

If the Tribunal concludes that there is no permanent disability then there is no 

question of proceeding further and determining the loss of future earning 

capacity. But if the Tribunal concludes that there is permanent disability then it 

will proceed to ascertain its extent. After the Tribunal ascertains the actual extent 

of permanent disability of the claimant based on the medical evidence, it has to 

determine whether such permanent disability has affected or will affect his 

earning capacity. 

40.  Ascertainment of the effect of the permanent disability on the actual 

earning capacity involves three steps. The Tribunal has to first ascertain what 

activities the claimant could carry on in spite of the permanent disability and 

what he could not do as a result of the permanent disability (this is also relevant 

for awarding compensation under the head of loss of amenities of life). The 

second step is to ascertain his avocation, profession and nature of work before 

the accident, as also his age. The third step is to find out whether (i) the 

claimant is totally disabled from earning any kind of livelihood, or (ii) whether in 

spite of the permanent disability, the claimant could still effectively carry on the 

activities and functions, which he was earlier carrying on, or (iii) whether he was 

prevented or restricted from discharging his previous activities and functions, but 

could carry on some other or lesser scale of activities and functions so that he 

continues to earn or can continue to earn his livelihood. 

41.  For example, if the left hand of a claimant is amputated, the permanent 

physical or functional disablement may be assessed around 60%. If the claimant 

was a driver or a carpenter, the actual loss of earning capacity may virtually be 

hundred per cent, if he is neither able to drive or do carpentry. 

42. In the case in hand, as per claim petition, claimant  is a businessman by 

profession and his monthly income was Rs. 15,000/- but it is not specifically 

stated either in his claim petition or in his evidence on affidavit in what type of 

business the claimant was engaged in prior to the accident. It is seen that the 

Trade License holder is his father Dhrubajyoti Borgohain. It transpires that the 

claimant was not doing any business prior to his accident as no Trade license 
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was issued in his name. Though the claimant in his cross-examination replied 

that he is doing stock business of office stationery items from his house but no 

any documents have been furnished to prove his business or income. However, 

notional income of Rs. 5,000/- be considered as monthly income of the claimant. 

43. It has to be seen now what was the loss of income. As it appears that 

the claimant is confined to bed since the day of accident till today as such the 

claimant certainly would be prevented from discharging his previous activities 

on account of his injury. The claimant has suffered disability to the extent of 

80% as assessed by the Board of doctors.  

44.  In the case  Dr. Dattatraya Laxman Shinde v. Nana 

Raghunath Hire, (2011) 5 Mah LJ 854, a young doctor suffered 

paraplegia in a motor accident. The paraplegia affected both motor and 

sensory below thoracic 12 with complete bladder and bowel involvement. The 

relevant portion of the judgment is as under:- 

 “In the present case, the Appellant will never be able to practice 

medicine. He will not be able to continue as a lecturer due to physical 

disability. He is incapable of earning any income. No argument is necessary to 

come to the conclusion that this is a case of 100% loss of earning capacity. 

Income can be reasonably taken at Rs. 6,000/-.Multiplier of 18 will have to be 

applied as on the date of the accident the age of the Appellant was about 25 

years. Applying multiplier of 18, the loss of income can be quantified at 

Rs.12,96,000/-(Rs.6000×12× 18). As pointed out earlier, the entire body of 

the Appellant below waist has become paralytic and he has no control over 

bladder and bowel movement”. 

45. Like the above case, in the present case also the claimant has been 

suffered from paraplegia in a motor vehicle accident having paralysis of both 

lower limbs. He is confined to bed since the days of the accident. As I have 

already stated that the income of the claimant be considered as Rs. 5,000/-. 

The claimant is about 24 years of age as per the documents available in the 

record. 

https://indiankanoon.org/doc/193691321/
https://indiankanoon.org/doc/193691321/
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46. As per the case of Sarla Verma -vs.- DTC,[AIR 2009(6) SC 121] the 

multiplier would be 18.  

 Adopting multiplier method, the loss of income be calculated as 

Rs.10,80,000/- ( Rs.5,000/-X12X18). 

47. So, in view of the aforesaid discussion, in the instant case the 

computation of compensation is awarded as follows :- 

 Pecuniary damages: 

A) Loss of income            = Rs. 10,80,000/- 

B) Medical expenses            = Rs.   9,14,255/- 

C) Travelling expenses          = Rs.   1,00,000/- 

D) Accommodation, diet, attendance 

    Charges etc.                                               = Rs.      50,000/- 

Non Pecuniary damages: 

A) Pain and suffering           = Rs.    2,00,000/- 

B)  Loss of amenities                                       = Rs.    2,00,000/-  

  TOTAL  = Rs. 25,44,255/- ( Rupees twenty five 

lakhs forty four thousand two hundred fifty five)only.  

48. Hence, issue No. 2 is decided accordingly.  

49. Ext. 14(5) to 14(8) are not considered in this case as because the 

claimant has not furnished any prescription of any doctor that he has been 

prescribed to do phys`iotherapy regularly since the day of his accident. It 

appears that the claimant was admitted to GNRC Hospital, Guwahati on 18-03-

2017 and discharged on 22-04-2017. It is not clear from those exhibits whether 

during treatment at GNRC Hospital, Guwahati, the claimant had taken 

physiotherapy treatment outside the hospital. The claimant or his witness 

nowhere stated that as per advice of doctor, claimant took physiotherapy 

treatment at Guwahati outside GNRC Hospital, Guwahati.  

50. Ext. 14(9) to 14(16) are also not considered as it appears that the money 

receipts were issued in the name of claimant but it cannot be  ascertained for 

what purpose such huge amount have been paid by the claimant to Sahayak 

Home Care Nursing and Sahayak NGO. 
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O R D E R  

 

 In the result, the claim petition is allowed, awarding Rs. 25,44,255/- ( 

Rupees twenty five lakhs forty four thousand two hundred fifty 

five)only with interest thereon @ 6 % per annum from the date of filing 

evidence on affidavit of the case  i.e. on 02-05-2019 till full and final realization.  

The O.P. No. 3 i.e. New India Assurance Co. Ltd. is directed to make payment of 

the aforesaid amount within a period of 30(thirty) days from the date of receipt 

of order in the Savings Account of the claimant Rajorshi Sopun Borgohain 

bearing No. 31441994023 of State Bank of India, Kaliabor  Branch. 

O.P. No. 3 i.e. New India Assurance Co. Ltd is directed to intimate this 

Tribunal for payment of compensation to the claimant.  

 

Given under my hand and seal on this 7th day of September, 2019. 

 

  

        ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur. 
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A N N E X U R E 

 
1.Witness of the Claimant: 
 

(i) Rajorshi Sopun Borgohain. 
(ii) Dhruba Jyoti Borgohain.  
(iii) Dr. Bikash Ranjan Gogoi. 
(iv) Dr. Manjurul Haque. 

 
2. Witness of the Defence: 
 
      Pulak Narayan Goswami. 
 
3.Claimant’s Exhibits: 
 

Ext. 1 accident information report (Form 54). 

Ext. 2(1) to 2(5) are documents relating to criminal case.  

Ext. 3 disability certificate.  

Ext. 4(1)  to 22 are medical documents/cash memo/bills etc. 

M. Ext. 1 to 27 X-ray plate/MRI etc. 

4.Exhibits of the defence  
 
          Ext. A Investigation Report.  
 
 
 
         (M. Nandi.) 
            Member 
           MACT, Sonitpur, Tezpur 
 
 


